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592 COLUMBIA LAW RBVIBW. 

The Relation of an Express Messenger to the Carrier. — That 
the status of a messenger who is carried in an express car under a 
contract between the carrier and the express company is not more 
clearly settled seems to be partly due to the loose use of phrases 
indulged in by some judges and text-writers. When the cases first 
came before the courts the messenger, although traveling on the train 
without payment of a distinct fare, was generally held to be a passen- 
ger within the rules of negligence, Yeomans v. Nav. Co. (1872) 44 
Cal. 71; Blair v. Railroad (187 6) 66 N. Y. 313; and this idea still 
prevails to some extent. Brewer v. N. Y.. etc., R. Co. (189 1) 124 
N. Y. 59; Browne, Law of Bailments 150. In these cases the mes- 
sengers had not contracted to release the carriers from liability for 
negligence, and the question as to whether such a contract would be 
void as against public policy did not arise; but it seems doubtful, if 
the question had come up, whether the courts would have gone to 
the length of declaring that messengers were passengers within the 
decision in Railroad Co. v. Lockwood (1873) *7 Wall. 357, which 
held that a carrier could not limit its liability for negligence toward 
a passenger. See Blair v. Railroad, supra. It is not necessary 
to invoke the doctrine of carrier and passenger in order to sup- 
port these cases, for negligence on the part of the railroad company's 
employees was proved in each case, and it is well settled that the law 
imposes upon every person who undertakes a service for another the 
duty of using due care and skill in its performance. Seybolt v. N. K, 
etc , R. Co. (1884) 95 N. Y. 562; Fordycew. Jackson (1892) 56 Ark. 594. 
See 3 Columbia Law Review 115. 

When the United States Supreme Court decided in the Express 
Cases (1886) 117 U. S. 1, that railroad companies were not common 
carriers of express companies, and therefore under no legal obligation 
to carry the business or messengers of the express companies, Bates 
v. Old Colony R. (1888) 147 Mass. 255, it followed that an express 
messenger was not a passenger in the ordinary sense of the term. Yet, 
since the carrier had assumed the duty of carrying him, it would be 
liable for an injury arising from negligence unless relieved by a special 
contract. Kenny v. N. Y. C, etc., R. Co. (1899) 54 Hun, 143; 
Elliott on Railroads 1645. Such a contract would not contravene 
public policy, since it would be the contract of a private, not a com- 
mon carrier, and the parties could adopt any terms they chose. Hos- 
merv. Old Colony R. (1892) 156 Mass. 506. But the duty of the 
carrier to use care is owed to the messenger, not in his capacity as a 
servant of the express company ^ but as an individual, and hence the 
contract to release must be made by the messenger himself or some 
one authorized to act on his behalf. Seybolt v. Railroad, supra; 
Brewer v. Railroad, supra. It has been suggested in several cases 
that this authority can be inferred from the relation of master and 
servant, but no court seems to have gone so far as to hold this, and 
the facts do not seem to fairlv justify it. A recent case in the Circuit 
Court of Appeals, Long v. Lehigh Valley R. Co. (C. C. A, 2nd Circ. 
1904) 130 Fed. 870, is illustrative of a class of cases, however, where 
a new element is introduced, and where the decisions are against the 
messenger. In them the express company contracts to release the 
transportation company from liability for injuries to messengers arising 
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through negligence and to indemnify the transportation company for 
payments it may have to make to the messengers on account of such 
injuries. The express company also makes a contract with the mes- 
senger that he will release the transportation company from liability «to 
him for negligence and that the messenger will indemnify the express 
company for payments it may have to make under its contract with 
the transportation company. Under these circumstances it is held in 
Pittsburg, etc., R. Co. v. Mahoney (1897) 148 Ind. 196, that the mes- 
senger is on the train only because the contract between the compa- 
nies secures to him the privilege, and that he can exercise that privi- 
lege only with the limitations imposed in the contract under which 
it is granted. But the rights infringed are rights of person, which 
only the messenger can surrender, and unless his contract with his 
employer can be interpreted as authority to make the contract in his 
behalf it would seem that he had not been deprived of them. In 
Louisville, etc., R. Co. v. Keejer (1896) 146 Ind. 21, the messenger 
expressly authorized his company to make the contract, and was prop- 
erly held to be bound by it; but, in the absence of an express author- 
ization, there seems to be nothing in a contract to release which can 
be interpreted as authority to the promisee to act as agent for the 
promisor, nor does it seem that the promise to indemnify could any 
more accomplish that result. In McDermon v. So. Pacific Co. (1903) 
122 Fed. 669, the messenger expressly assumed the obligations of the 
contract between the companies; but where, as in the principal cases 
it appears that he is ignorant of the existence as well as of the terms 
of the other contract, this would not seem to be a proper ground for 
denying him recovery. 

In the principal case the court felt bound by a decision in the 
Supreme Court Baltimore, etc., R. Co. v. Voigt (1900) 176 U. S. 
498. There, however, the court was engaged in a discussion of these 
contracts as affected by public policy, and though the decision would 
govern the principal case, the steps to reach it were not discussed. 
The result in the principal case has been very generally reached, but 
the courts seem to have had trouble in finding a satisfactory basis 
for it. 



The Construction of Statutes Changing the Punishment for 
Crime. — It is a well established principle of statutory construction 
that a statute will be given a prospective and not a retrospective 
operation except in cases where the language or the context requires 
a contrary interpretation. An exception to this rule appears to be 
recognized in the case of statutes changing the law in regard to pun- 
ishment for crime, which are generally construed to apply to all 
prosecutions, regardless of the time of the commission of the crime. 
Flaherty v. Thomas (Mass. 1866) 12 Allen 428. It is so held whether 
the change is in the accused's favor, People v. Hayes (1894) 140 
N. Y. 484 ; Commonwealth v. Kimball (Mass. 1838) 21 Pick. 373; or 
•against him, Medley, Petitioner (1890) 134 U. S. 160; Healdv. Stale 
(1853) 36 Me. 62, and whether the statute repeals prior statutes by 
implication, or repeals " all acts inconsistent," or on the other hand, 
repeals certain specified statutes, naming them, and then enacts new 
provisions. Garvey v. People (1883) 6 Colo. 559; State v. Daley 



